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 Some Notes on 

 

 APPELLATE ADVOCACY 

 

 

 William C. Canby, Jr. 

 Senior Circuit Judge 

 U.S. Court of Appeals, Ninth Circuit1 

 

 

1. The court and process that you are dealing with when you appeal. 

 

a. Each judge now participates in well over 300 decisions per year.  About 

7 weeks before argument, we receive several cartons of briefs for the week's 

argument.  Probably about 38 cases.  At present, that means, at a possible 125 

pages of briefs per argument, 4750 pages of briefs.  We do not have the whole 

7 weeks to read them (there is another calendar before then).  Probably will 

have to be read in 6 or 7 days. 

 

b. Some cases will be selected by the panel for submission without 

argument.  The degree to which that is done varies widely from panel to panel, 

but the simplest cases are most likely to be submitted. 

 

c. Cases will have been "weighted," which presumptively establishes 

whether they will be entitled to 10 minutes per side or 20 minutes per side in 

oral argument. 

 

2. Taking an appeal. 

 

a. One of your most important decisions is whether to appeal at all.  Here 

some ethical considerations may first appear.  Many more clients want to 

appeal than should appeal.  It may be most in your client's interest to convince 

him or her that it is time to get on with life. 

 

b. Considerations vary from civil to criminal cases; we have to face fact 

that criminal cases are far more likely to be appealed. 

 
                                                 

     1  The views expressed herein are personal to the author, and do not represent any official 

position or policy of the Court of Appeals. 
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c. Chances of success are not much better than 10% (probably less in 

criminal cases), and that is only reversal rate.  Ultimate changes in outcome 

are rarer still. 

 

3. Expediting the appeal. 

 

In some circumstances, you may wish to make a motion to 

expedite the appeal. 

 

a. When criminal sentence is very short. 

 

b. Other comparable urgency. 

 

4. Preparing the Excerpts of Record. 

 

a. This step is more important than most lawyers believe.  Do not throw in 

the kitchen sink, but include truly necessary items.  The court has had cases 

where the only issue is the meaning of a clause in a contract or insurance 

policy, and the clause is not in the excerpts.  The same is true of disputed 

instructions given or refused by the trial court. 

 

5. Briefing. 

 

a. This is the crux of the appeal.  The first word heard from the lawyers is 

in the briefs.  Well over 90% of the cases are won or lost in the briefing. 

 

b. Read Fed. R. App. P. and Circuit Rules 28 for required contents. 

 

c. Pick your issues.  No trial is perfect, but you risk losing the court if you 

raise every conceivable issue.  (Here again, the pressures are greater on 

counsel in criminal cases).  Three or four main issues are plenty; one or two 

are wonderful.  An appellate court will normally not entertain issues that were 

not raised in the trial court. 

 

d. Remember what you are trying to do -- persuade.  You must back off 

from the case and get an overview before you start writing.  It begins with an 

intensive review of the record, but reflection must follow.  In the overall 

scheme of things, why should this case be reversed (affirmed)? 

 

e. Stating the issues.  The court should be able to tell what the case is 
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about by reading the statement of issues; it won't do to state "whether the 

district court erred in granting summary judgment for the defendants."  

It is better to state the issues neutrally, but some good advocates get a 

slight slant into the statement.  But overkill is fatal: "Whether the district court 

abused its discretion in limiting the cross-examination of the defendant's 

expert in a grossly unfair manner resulting in a miscarriage of justice."  

The matter-of-fact statement is preferable, and it need not be in question 

form.  Issue (1): "The district court erred in ruling that the defendant was not 

in custody for Miranda purposes when he was interrogated while locked in the 

back of a police car." 

 

f. Statement of the Case.  Do tell what the case is about: the defendant was 

indicted, when he was tried, the result, etc.  Relate the procedural matters that 

are in issue (i.e., "on Jan. 15, 1992, the trial court denied defendant's motion to 

suppress evidence").  Do not relate every single motion made and denied when 

those rulings are not in issue. 

 

g. Statement of facts.  It can be argued that this is the most important part 

of the brief.  It is the first real picture of the case that the judge will receive.  

Some crucial points: 

 

i.   Tell the story of the case as a narrative.  Do not recite the testimony 

witness-by-witness; this fractionated way to reveal a narrative is a 

necessary evil at trial, but it ought not to be transposed to your brief. 

 

ii.  Give record references for every statement of fact. 

 

iii. Recognize that the appellate court will accept facts as found; you 

cannot recite the facts as you wish they would have been found.  If a 

factual finding is in issue, you can recite the two views, so stating. 

 

iv.  Misstating the record will get you in more ultimate trouble with the 

court than any other misdeed. 

 

v.   Confine your facts to those necessary to make a sensible narrative 

and to illuminate the issues actually being contested on appeal.  This 

means you will "throw away" many irrelevant facts. 

 

h. Summary of argument.  Not essential in a simple case, but advisable in 

the more complex ones.  Remember it is just a summary; begin with the 
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ultimate proposition you want to establish, and give bare arguments.  Two or 

three pages should be enough. 

 

i. Argument.  Here there are infinite variations, but some important 

principles endure: 

 

i.   Argue your own case; do not engage in an abstract discussion of law 

that is not applied to your case until the end of the brief. 

 

ii.  Start with your strongest proposition, followed by the strongest 

reasons why it is unassailable.  Refute your opponent's points or 

contrary authority only after you have made your positive argument. 

 

iii. Repeat for your next strongest point.  If possible, your two or three 

major arguments should be independent, so that the court's rejection of 

one will not collapse a whole house of cards. 

Know where you are going with these arguments; your brief 

should reflect an overall organization selected in advance. 

 

iv.  Be brief. Remember those 4750 pages the judge will be reading. 

 

v.   Avoid misleading quotations from the record or cases.  It is 

advisable to cut quotations down by the use of ellipsis, but be extremely 

careful not to distort. 

 

vi.  Don't use string citations, and minimize footnotes. If a point is 

important enough to include, put it in the text, not in a footnote.  If it is 

not important enough, omit it entirely.  Footnotes can supplement the 

text, but they should never carry on a parallel argument. 

 

vii. Avoid all but the most common abbreviations and acronyms.  

People normally talk about the "Santa Fe," not the "ATSFR."  Do the 

same thing in your briefs.  Don't assume that the judge is as familiar as 

you are with abbreviations used in a specialty.  Environmental cases 

pose a special minefield here. 

 

viii. Work on your prose.  Use short, active sentences.  The first four or 

five words of a sentence should tell you where that sentence is going: 

who is acting and what they did.  Avoid inversions: "Because the 

evidence later indicated that the contract was unsigned, the judge ruled 
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the testimony inadmissible." 

 

ix.  When you are all finished, set the brief aside for a period, and then 

revise, clarify, simplify, shorten.  Take the time to write a short, clear 

brief. 

 

x.   Appellees' briefs normally follow the issues in the order set by 

appellant, unless there is some good reason for deviating.  The appellee 

may restate the facts and issues, or accept the statement of the appellant. 

 Issues are usually restated; facts are often simply corrected in part.  

Otherwise, the principles of brief-writing are the same for appellees. 

 

xi.  Reply briefs should not rehash the opening brief.  If there is nothing 

in the appellee's brief to respond to, you need not file a reply.  A good 

reply, like a good rebuttal, should be truly brief and trenchant.  The best 

reply briefs are a few pages long -- far from the 25 allowed. 

An argument raised for the first time in the reply brief will 

normally be regarded as having been waived. 

 

6. Oral argument. 

 

a. Purpose, again, is to persuade, but you must truly highlight the case in a 

short time.  

 

b. Narrow issues.  Select two or three points (not whole issues set out in 

brief, but oral points) that you want to make in oral argument. 

 

c. Have a plan of argument for the entire argument time, but do not 

become wedded to it.  The court will almost certainly prevent you from 

presenting all of it, by its questions. 

 

d. Begin with your most important point; there is usually a window of a 

minute or two when you can speak without interruption. 

 

e. Like most appellate courts today, the Ninth Circuit will have read the 

briefs.  Do not recite the facts; go directly to the heart of your case.    

 

f. Respond directly to questions.  This is where most oral advocates go 

wrong.  Some important sub-points: 
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i.   Remember that the questions indicate those matters that the court 

thinks are crucial.  Do not be in a hurry to bring the argument back to 

your original plan, unless the question is truly out in left field. 

 

ii.  Listen to the question. 

 

iii. Answer it first, directly.  Then point out the necessary qualifications.  

 

iv.  Concede when you must.  Your argument should have been 

sufficiently planned in advance so that you know what points you can 

concede.  It is not good strategy to contest 100% of every case. 

 

v.   If you do not understand a question, say so.  Sometimes the court 

asks questions that cannot be understood; it may rephrase them. 

 

vi.  If you don't know the answer, say so.  If it may be important, offer to 

submit a supplemental brief if the court wishes one. 

 

vii. Don't present a jury argument based on your version of the evidence, 

and avoid the type of rhetorical flourishes that you may like to use with 

juries.  Appellate judges are a hardened lot. 

 

viii. Know the record.  One of the primary functions of oral argument, 

from the court's point of view, is to clarify questions in the record.  It is 

not a satisfactory answer to a question about the record to say: "I don't 

know, I was not trial counsel." 

 

ix.  Don't fight the hypothetical question.  The court knows that it is not 

based on the facts of your case; it is testing a theory.  Answer it, and 

then, if you wish, point out the distinction between that situation and 

yours. 

 

x.   There is no perfect way to answer the occasional judge who pursues 

a line of questioning that is clearly irrelevant.  One strategy is to say "I 

have two responses to that question."  Then answer the question with 

your first response, and move back to a relevant point with your second. 

 Another possibility: Answer the question and, without pausing, add: 

"There is one other highly important point I would like to make, if the 

court permits."  If the questioner is truly out of line, other judges are 

likely to help and this gives them the opportunity.   Be slow, however, to 
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conclude that a questioning judge is out of line; he or she may have a 

point even if you cannot see it. 

 

g. Rebuttal.  Rebuttal is usually mishandled by repeating points made in 

opening argument.  The best rebuttal is short and points out an error in the 

appellee's argument.  The most powerful rebuttal of all is to point out a 

misstatement of the record, or a misstatement of a controlling case.  One or 

two minutes should be enough for all but the most complex cases.  If you 

finish with your true rebuttal before your time is up, sit down; do not start 

going over your opening argument.  Finish with a bang, not a whimper. 

 

 

 






















